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Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 4 January 1979, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, after a
hearing at Mam, Florida, on 21 Novenber 1978, revoked Appellant's
Iicense upon finding humguilty of conviction for a Narcotic Drug
Law viol ation. The specification found proved alleges that
Appel | ant, whil e the hol der of the captioned docunent, was convicted
on 23 Novenber 1977, of possession of narcotics, to wit, marijuana,
by the Hanpton District Court, Hanpton, New Hanpshire.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigation Oficer introduced into evidence one
docunent .

I n defense, Appellant introduced into evidence one docunent.

Subsequent to the hearing, the Admnistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as all eged had been proved. He then entered an
order of revocation.

The written decision was served on 27 January 1979. Appeal
was tinely filed on 22 January 1979, and perfected on 2 April 1979.

FI NDI NGS OF FACT

On 23 Novenber 1977, Appellant was convicted, upon a plea of
"guilty" pursuant to New Hanpshire RSA 318-B: 26, for possession of
a controlled drug (marijuana) a m sdeneanor. Appel  ant was the
hol der of a duly issued Coast Guard |icense, nunber 147 112.

BASES OF APPEAL




Thi s appeal has been taken fromthe decision and order of the
Admni strative Law Judge. It is contended that the Adm nistrative
Law Judge erred: (1D "in entering an order revoking the
Appellant's |icense based upon the provisions of Title 46 USC
Section 239(b) [sic], in light of the fact that the Appellant's
record of conviction, which is the basis of these proceedi ngs, was
annul l ed, "for the purposes', pursuant to | aw of the state of New
Hanpshire;" and (2) "in entering an order revoking the Appellant's
license in viewof the fact that Title 46 CFR 5.03-1 nmandates that
the Adm nistrative Law Judge follow the prior decisions of the
Commandant unless sane are "nodified or rejected by conpetent
authority,” and the National Transportation Safety Board has
rejected the enunciated [sic] policy of the Commandant in the case
of Oven W Siler v. Charles Hardy Qgeron, (12/6/77), NISB O der No.
EM 65."

APPEARANCE: Thomas F. Panza, Esq., Ft. Lauderdal e, Florida.
OPI NI ON
| rejected both of Appellant's contentions on appeal.

As Appel | ant concedes, on 23 Novenber 1977, he properly was
convicted for possession of a "narcotic drug." At that tine,
Appel l ant was the holder of a duly issued Coast Guard |icense. On
17 Novenber 1978, pursuant to New Hanpshire RSA 651:5, the record
of conviction was "annulled" by the same court which originally
convicted him Subsequently, Appellant's |icense was ordered
revoked, after a full hearing before a Coast Guard Adm nistrative
Law Judge, pursuant to Section (b)(1l) of the Act of 15 July 1954,
P.L. 500, c.5512, 68 Stat. 484(46 U.S.C. 239a-b).

The question which presents itself is what effect, if any,
does the New Hanpshire court's action of 17 Novenber 1978 have upon
t he action taken subsequently by the Adm nistrative Law Judge? W
conclusion is that it has no effect.

The Act of 15 July 1954 provides, in pertinent part, that "[t]
he Secretary may...(b) take action...to revoke the seaman's
docunent of -(1) any person who...has been convicted in a court of
record of a violation of the narcotic drug laws of...any
state...the revocation to be subject to the conviction's becom ng
final."

Because a Federal license is involved, the effect of any state
expungenent statute, such as the New Hanpshire statute under
consi deration here, nust be neasured agai nst the Federal standard.
The only portion of the Act of 15 July 1954 whi ch conceivably m ght
be construed to enconpass the result of a State's actions pursuant
to a State expungenent statute is that which provides,



"convicted...subject to the conviction's becomng final." The
meani ng of these words is addressed specifically neither in the
body of the statute itself, nor inits legislative history. See,
[1954] U.S. CODE CONG & ADM NEWS 2558-2560: Revocation or Deni al
of Seanen's Docunents to Narcotic Law Violators: Hearing on H R
8538 Before a Subcommittee of the Senate Conmittee on Interstate
and Foreign Commerce, 83rd Cong., 2d Sess. (16 June 1954).
However, pursuant to authority properly del egated to the Commandant
by the Secretary of the Treasury, the Coast Guard first issued
regul ations addressing this matter on 17 June 1955. 46 CFR
137.04- 15 provided as foll ows:

Ef fect of Court Conviction.

(a) After proof of a court conviction in accordance with
Section 2(b)(1) of the act, but pending the determnation
of an appeal, the Coast Guard is not precluded from
taking action based upon this conviction, and the
exam ner may enter an order revoking the seaman's
docunent .

(b) This order of revocation wll be rescinded by the
Commandant if the holder submts satisfactory evidence
that the court conviction on which the revocation is
based has been set aside. Such order of revocation,
however, wll not be rescinded by the Commandant by
virtue of the provisions of any law or ruling of a court
subsequent to the conviction which would relieve
disabilities arising out of a suspended sentence or
probation." (enphasis added.) 20 F.R 4255-56.

VWhat is readily apparent in these enphasi zed sections is that
the term "has been set aside,"” which does not appear in the statute
itself or in its legislative history, was not neant to refer to
what the National Transportation Safety Board (NTSB) has terned
"expungenent statutes." Rat her, the intent was to provide for
rescission of the order of revocation when, upon successful appeal
to an appellate court for instance, proper authority has determ ned
that the conviction was sonehow defective and therefore should
never have been rendered. Thus, an inportant distinction nust be
drawn. An expungenment statute does serve to affect the record of
conviction in mch the sane fashion as a successful appeal.
Nevertheless, and this is the crucial distinction, it does not
af fect whatsoever the underlying finding of guilt.?

!l note that even the expungenent statute upon which
Appel lant relies, New Hanpshire RSA 651:5, inplicitly draws this
sanme distinction. The statute is ternmed one for the "Di sposition
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Subsequent revision of the regulations did not affect this
di stinction? al though adopti on of |anguage first used in Decision

on Appeal No. 852 [13 January 1956] has led to sonme confusion. In
t hat decision, in addressing the effect of a California expungenent
statute, | stated, "[t] he conditional setting aside of the
conviction will not preclude the subsequent utilization of the
conviction in order to take action against a seaman's docunents
when such action is based on a prior final judgnent." The

difficulty which as arisen, and which is evident in the opinion of
the NTSB in the decision cited by Appellant, NTSB Order No. EM 65,
is that the focus of the analysis has shifted froma consideration
of whether the underlying finding a guilt at the trial |evel has
been reversed (e.g., upon appeal), to a consideration solely of
whet her an expungnent statute is "conditional"™ or "unconditional"”
in nature. The latter approach clearly is at variance with the Act
of 15 July 1954, as the Act originally was construed and
inplemented in the contenporaneously issued Coast Guard
regulations.® |In these circunstances, "great deference to the
interpretation given the statute by the officers or agency charged
with its admnistration" is to be shown. Udall v. Tallman, 380
US 1 (1964), 16; see, also, Power Reactor Devel opnent Co. V.
International Union of Electricians, 367 U S 369 (1961), Norwegi an
Ni trogen Products Co. v. U S., 288 US 294 (1933). Hence, this
novel approach in construing provisions of the Act of 15 July 1954
is wholly without basis in | aw and nmust be rejected.

of Certain Records." It speaks of the court's entering an order
"to annul the record of conviction and sentence...if in the
court's opinion the order will assist in the applicant's
rehabilitation and wll be consistent with the public welfare.”
(enphasi s added) Upon entry of the order, the individual is to
be treated "as if he had never been convicted," not as one whose
conviction was not rendered properly in the first instance.
"Upon entry of the order of annul ment of conviction, the court
shall issue to the applicant a certificate stating that his
behavi or after the conviction has warranted the issuance of the
order..." (enphasis added) By its own terns, the statute does
not affect "any right of the applicant to appeal fromhis
conviction..." Hence, it is clear that even a state such as New
Hanpshire, when it expunges a record of conviction, does not
equate this action with a finding that the conviction itself was
not properly rendered.

246 CFR 5.03-10 is, with mnor changes not affecting the
substance, identical to 46 CFR 137.03-10, which was issued on 5
Cctober 1962. 27 F.R 9866.

346 CFR 137.04- 15.



To the extent that the NISB mght be said nerely to be
construing the Coast Quard regulations in question, rather than the
Act itself, its approach also nust be rejected. "The salutary and
settled rule of admnistrative law is that the agency, and not the
reviewing court, is to be accorded the first opportunity to
construe its own regulations.” FEIC v. Atlantic Richfield Co., 567
F.2d 96 (D.C. Gr. 1977), 103. As the Agency, | do not construe
t he | anguage of 46 CFR 5.03-10 as including expungenent statutes
within that which is "satisfactory evidence that the court
convi ction on which the revocation is based has been set aside for
all purposes.” To so construe this regulation would fly in the
face of the succeedi ng sentence, which provides that "[a]n order of
revocation will not be rescinded as the result of the operation of
any |law providing for the subsequent conditional setting aside or
nodi fication of the court conviction, in the nature of the granting
of clenmency or other relief, after the court conviction has becone
final." (enphasis added.) Once a final conviction* is rendered, a
state expungenent statute may be found to serve sone useful,
| egitimate purposes, but it has no effect upon proceedi ngs under 46
U S.C 239

One final observation is in order. It is apparent that the
NTSB, in the decision relied upon by Appellant, was persuaded to
order the return of that Appellant's nerchant mariner's docunment by
the reasoning of the mmpjority in a deportation case, Rehman
v.Immgration and Naturalization Service, 544 f.2d 71 (2nd Cr.
1976). |, However, find the reasoning of the dissent considerably
nore persuasive. As Circuit Judge Milligan stated, "[e]very
federal court which has encountered the question of the effect of
a state expungenent statute upon the deportation of an alien
convicted of a drug offense in a state court has held that the
state conviction per se triggers 8 U S.C. 81251(A)(11) and that the
state's subsequent treatnent of the offender is inconsequential."
(citations omtted.) 5544 F.2d 71, 78. Judge Milligan al so quoted
fromone of the decisions he cited, Cruz-Martinez v. INS, 404 F. 2d
1198 (9th Cor. 1968):

"Deportation is a function of federal and not of state
| aw. In the context of a narcotics conviction,
deportation is a puni shnment independent from any that may
or may not be inposed by the states. Wile it is true
that the sanme event, the state conviction, triggers both
sets of consequences, it would be ananvolous for a federal

‘1 note that, for the purpose of adm nistering the Federal
statute, a conviction is said to becone final, "when no issue of
| aw or fact determ native of the seaman's guilt remains to be
decided by the trial court.” 46 CFR 5.03-10(a).
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action based on a state conviction to be controlled by
how the state chooses to subsequently treat the event.
It is the fact of state conviction., and not the manner of
state punishnment for that conviction, that is crucial."
(enphasi s added.) 544 F.2d 71, 78.

CONCLUSI ON

| conclude that the action taken by the New Hanpshire court
subsequent to Appellant's Narcotic Drug Law conviction has no
effect on these proceedi ngs.

ORDER

The order of the Admnistrative Law Judge dated at
Jacksonville, Florida, on 4 January 1979, is AFFI RVED

J. B. HAYES
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D.C., this 20th day of My 1980.
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